
From: Jeffrey Delapena
To: Oliver Orjiako
Subject: RE: Changes need to be made to the flawed Clark County Wetland and Habitat Ordinance 2023-03-01
Date: Monday, July 15, 2024 11:14:00 AM

Hello Oliver,
 
I did not receive this one, I will get this added to the Comp Plan Index right away.
 
Regards,
Jeff
 
From: Oliver Orjiako <Oliver.Orjiako@clark.wa.gov> 
Sent: Monday, July 15, 2024 10:46 AM
To: Jeffrey Delapena <Jeffrey.Delapena@clark.wa.gov>
Subject: FW: Changes need to be made to the flawed Clark County Wetland and Habitat Ordinance
2023-03-01

 
Hi Jeff:
 
Did you receive this? Thanks.
 
From: Clark County Citizens United, Inc. <cccuinc@yahoo.com> 
Sent: Thursday, July 11, 2024 5:35 PM
To: Gary Medvigy <Gary.Medvigy@clark.wa.gov>; Carol Levanen <cccuinc@yahoo.com>; Karen
Bowerman <Karen.Bowerman@clark.wa.gov>; Michelle Belkot <Michelle.Belkot@clark.wa.gov>;
Glen Yung <Glen.Yung@clark.wa.gov>; Sue Marshall <Sue.Marshall@clark.wa.gov>; Kathleen Otto
<Kathleen.Otto@clark.wa.gov>; Oliver Orjiako <Oliver.Orjiako@clark.wa.gov>; Jose Alvarez
<Jose.Alvarez@clark.wa.gov>; Brent Davis <Brent.Davis@clark.wa.gov>
Subject: Changes need to be made to the flawed Clark County Wetland and Habitat Ordinance 2023-
03-01

 
 
EXTERNAL: This email originated from outside of Clark County. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

 

Clark County Council                                                                                              July
11, 2024
P.O. Box 5000
Vancouver, Washington 98666
 
FOR THE PUBLIC RECORD AND THE COMPREHENSIVE PLAN
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Re: Changes must be made to the flawed Clark County Wetland and Habitat Ordinance
 2023-03-01
 
Dear Councilors,
 
Clark County Citizens United, Inc. has a whole library of county land use documents,
from 1990 to today.  CCCU went back into the wetland and habitat binders to get a
history of these documents, up until the current one.  In addition, the Tuesday, March
7, 2023 Clark County Council hearing was reviewed. The Council voted to approve
combining the wetland and habitat ordinances into one document, and to approve its
text.  But did the Councilor really know what they were voting for?
 
I will be compiling important aspects of those other documents, from the time John
Karpinski wrote the 1992 Wetland Ordinance, and will send my rough draft to Susan
Rasmussen, for final approval and then to you, if you want to see it. These
ordinances have been manipulated, over and over again, and I have many binders
telling the story.  What CCCU sees is clear deception as it regards a covenant and
believe the councllors do not fully understand what staff is doing,... or do they?  None
of the definitions in the various reviews, give the real story of what the actual impact
will be.  The first mention of a covenant over the land was in the John Karpinski
1992 Wetland Ordinance rendition.
 
The original 6-15-1995 Critical Habitat Ordinance (Vegetation Clearing
Management Ordinance) states in: 
Definitions (5), (Staff claims 1997)
 
"Conservation covenant" means a signed agreement between a  property owner
and Clark County, running with the land and stipulating that certain areas of the
property be maintained in a natural state without disturbance to vegetation or other
features unless otherwise approved by the County."  
 
CCCU NOTES:This passage leads one to believe that those certain areas would be
confined to the mitigation areas, but that is not what is happening.
 
The March 3, 2005 Wetland Ordinance states:
"A conservation covenant shall be recorded in a form approved by the Prosecuting
Attorney as adequate to incorporate the other restrictions of this section and to give
notice of the requirement to obtain a wetland permit prior to engaging in regulated
activities within a wetland or its buffer."
 
CCCU NOTES:This is where the fault lies and how the ordinance is manipulated.  It is
the Prosecuting Attorney document that is flawed.
 
All of the covenant definitions, throughout all of the county reviews of these
ordinances, are deceptive and lead the reader to believe it only applies to the
mitigation area, and that is not true.
 
 At the 3-7-23 hearing, Susan Rasmussen gave testimony against the covenant and



Councilor Marshall asked staff to explain.  Brent Davis referenced the "reasonable
use" clause of the ordinance, and no more was said about the topic.  A council
member asked if it was possible to change portions of the ordinance, after it was
adopted.  Staff said it had to go through a full public review and the county manager,
Kathleen Otto said, because it was in Title 40, that was true.  But in CCCU's research,
the commissioners/councilors changed portions of the ordinance with only one
noticed public meeting.  
 
Staff told the councilors the GMA requires them to update the ordinances, and that
had not been done since 2006.  But CCCU's research shows the GMA says to review
and update, if necessary.  The ordinances were worked on in 2009.  Brent Davis said
they started to apply the covenant to all rural and resource developments in 2009.  He
claimed they found the success rate of the mitigation to be better, with a covenant. 
What he didn't say is that the covenant didn't only apply to the mitigation area, but
rather it applied to the whole parcel.
 
CCCU has attached the "standard covenant form" from the Prosecuting Attorney,
that was sent to the Jason and Leah Higgins family, which easily shows the flawed
process that is being used.  The document reads:
 
"A COVENANT to Clark County, State of Washington, hereinafter "County" entered
into  pursuant to the Clark County Habitat Conservation Ordinance, title 40.440 and
Wetlands Protection Ordinance, Title 40.450, by the owners____________________
of certain real property described in Exhibit "A", on behalf of themselves and all
their heirs, assigns and  successors in interest into whose ownership said property
may pass, agrees that this covenant shall run with the land."
 
Exhibit "A" is the entire deed to the  property.   It goes on to say that it is for the
benefit of the mitigation area noted in Exhibit "B", which is the actual location of the
mitigation.  But,  in the case of the Higgins, that miiitigation area is a very small
portion of the over all parcel, yet the covenant applies to the entire five acre parcel
and not just to the mitigation area.  Extropulated out, that means someone with a 20,
40 or 80 acre parcel, would be subject to this covenant language, if they submit any
application for any development permit in Clark County.
 
In all the previous examples that CCCU has sent the councilors, regarding flawed
wetland and habitat designations, those designations can be BAS proven to be
wrong, as it regards wetlands and critical lands.  CCCU believes staff creates these
fake designations in order to apply the covenant over the whole parcel, thereby giving
the county power over the entire private property.  
 
When CCCU has submitted testimony for various landowners, that proves the
incorrect designations, staff "disappears".  The landowner cannot access them, and
the parcel goes into limbo, with no communication from the county for many months,
until they get a threatening code enforcement letter that says they will not get their
permanent occupancy permit, until they sign the covenant.  This pattern of abuse is
the same for all of the cases.
 



This Clark County Council has a jurisdictional duty to assure that no ordinance is
deceptive or flawed.  None of the many updated wetland and habitat ordinances tell
the permittee that all of their land will be given to the county and tied up with a
covenant.  They are not told this until they read the covenant language and just
before the permit is issued.  In the case of a building permit, the covenant has to be
signed and filed with the Auditor, before they will receive an occupancy permit.
 
CCCU asks the Councilors to conduct an emergency public hearing to remove the
Prosecuting Attorney Covenant document and replace it with with a clear and concise
definition of any proposed covenant that describes only the actual mitigation area,
and a warranted reasonable time frame, as to when the covenant will be removed. 
The many renditions of the ordinance state three to eight years.  In the case of all of
those landowners who have been burdened with this flawed covenant, new language
in the Wetland and Habitat Ordinance regarding a covenant, should be retroactive,
back to 2009.
 
 I have attached the actual Higgins covenant documents, for your review.
 
Thanks for you time and attention.  We will wait for your response.
 
For and in behalf of the Clark County Citizens United, Inc. membership
 
Carol Levanen, Exec. Secretary
 
Clark County Citizens United, Inc.
P.O. Box 2188
Battle Ground, Washington 98604
 
https://clark.wa.gov/sites/default/files/media/document/2023-
03/ORDINANCE%20CPZ2022-
00010%20Critical%20Areas%20Ordinance%20Update%202-20.pdf
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